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By Morné Viljoen

Morné is an avid angler and attorney specialising in environmental and water law.  He can be contacted on (011) 886-4628 or at mviljoen@bdz.co.za

The Threatened and Protected Species Regulations issued in terms of the National Environmental Management: Biodiversity Act 10 of 2004 ("NEM:BA")
Introduction

The Threatened and Protected Species Regulations ("the Regulations") were issued in terms of the NEM:BA on 23 February 2007 and will come into effect on 1 June 2007.

The Regulations list a variety of species as critically endangered, endangered, vulnerable or protected.  The purpose of the Regulations is, inter alia, to:

·  regulate the permit system set out in the Biodiversity Act with regards to restricted activities involving specimens of listed threatened or protected species;

· provide for the registration of captive breeding operations, commercial exhibition facilities, game farms, nurseries, scientific institutions, sanctuaries and rehabilitation facilities and wildlife traders;

· provide for the regulation of the carrying out of a specific restricted activity, namely hunting;

· provide for the prohibition of specific restricted activities involving specific listed threatened or protected species; and

· provide for the protection of wild populations of listed threatened species.

These Regulations were recently in the news quite a number of times, specifically because it focuses on lion breeding and hunting and it seems that these Regulations will be the subject of litigation in the near future.  I have been informed by an employee of the Department of Environmental Affairs and Tourism (who, for obvious reasons does not want his name mentioned) that the Department allowed the drafting process to be hijacked by the anti canned lion hunting lobbyists and that the focus of the drafters ultimately was never on fish.  And herein lies the problem:  The Regulations are so focussed on terrestrial organisms, that it is totally inappropriate with regards to angling and fish.  Specific examples will be highlighted later in this paper.

Listed Species

The following fish species are listed in the Regulations:

	Critically Endangered Species

Indigenous species facing an extremely high risk of extinction in the wild in the immediate future

	Labeo seeberi
	Clanwilliam Sandfish


	Endangered Species

Indigenous species facing a high risk of extinction in the wild in the near future, although they are not a critically endangered species

	Barbus andrewi
	Whitefish

	Barbus serra
	Sawfin

	Pristis microdon
	Largetooth Sawfish


	Vulnerable Species

Indigenous species facing a high risk of extinction in the wild in the medium-term future, although they are not a critically endangered species or an endangered species

	Epinephelus andersoni
	Catface Rockcod

	Labeobarbus capensis
	Clanwilliam Yellowfish

	Labeobarbus kimberleyensis
	Vaal-Orange Largemouth Yellowfish

	Myxus capensis
	Freshwater Mullet

	Oreochromis placidus
	Black Tilapia

	Serranochromis meridianus
	Lowveld Largemouth


	Protected Species

Indigenous species of high conservation value or national importance that require national protection

	Anchichoerops natalensis
	Natal Wrasse

	Brycinus lateralis
	Striped Robber

	Carcharodon carcharius
	Great White Shark

	Epinephelus lanceolatus
	Brindle Bass

	Epinephelus tukula
	Potato Bass

	Hydrocynus vittatus
	Tigerfish

	Latimeria chalumnae
	Coelacanth

	Lithognathus lithognathus
	White Steenbras

	Nothobranchius orthonotus
	Spotted Killifish

	Nothobranchius rachovii
	Rainbow Killifish

	Polysteganus undulosus
	Seventy-four Seabream

	Pristis zijsron
	Longcomb Sawfish

	Varicorhinus nelspruitensis
	Incomati Chiselmouth


NEM:BA

In terms of Section 57, one may not carry out a restricted activity involving a listed specimen without a permit.  "Restricted activity" is defined as, inter alia:

· the hunting, catching, capturing or killing any living specimen of a listed threatened or protected species by any means, method or device whatsoever, including searching, pursuing...lying in wait...luring, alluring...with intent to...catch, capture or kill any such specimen and

· having in possession or exercising physical control over any specimen of a listed threatened or protected species.

This means that we as fishermen, if we want to fish for any of the listed species, must have a NEM:BA permit to do so.  One must also take into account that the listing of these species takes precedence over provincial legislation that might have dealt with these species.  This means that in addition to the normal required angling licence, you must also have a permit issued in terms of the NEM:BA.

Are the Regulations really applicable to anglers?

There are those that argue that when one practices catch and release, the fish cannot be deemed to be under control of the angler and therefore should not be considered "caught" or "captured" for the purposes of the Act.  I am of the opinion that this argument is not correct and while government officials may look the other way in these circumstances, the act is, strictly speaking, still applicable.  Indeed it will be a criminal offence on the part of the law enforcement officer not to apply the law.

One must also not take it for granted that everybody practices catch & release.  In these circumstances the catching of a listed fish can be defined as "hunting", which is defined as:

· to intentionally kill such species by any means, method or device whatsoever;

· to capture such species by any means, method or device whatsoever with the intent to kill;

· to search for, lie in wait for, pursue, shoot at, tranquillise or immobilise such species with the intent to kill; or

· to lure by any means, method or device whatsoever, such species with the intent to kill.

It is therefore clear that the Regulations are indeed applicable to angling.

Problems for anglers

Why am I of the opinion that these Regulations are inappropriate with regards to angling and fish?  The reasons are numerous and there are much more questions than answers.  

1. Fish, unlike their terrestrial counterparts, live in an underwater world and therefore, to a large degree, anglers do not know what they are going to catch.  One may target smallmouth yellowfish on fly, but may catch a largemouth yellowfish, mudfish, moggel, carp or barbel instead.  That is 5 species that you did not set out to catch!  Bait, such as small frogs and crabs used to target barbel, may be picked up by a smallmouth or largemouth yellowfish.  A friend of mine even caught a mudfish on a platanna quite recently!  While fishing for ‘bottoms” in the sea, one may pick up a brindle bass!  So, are we anglers now required to obtain a permit, to make provision for the fact than one may, by chance, catch a listed species, although it was not the targeted species?

2. Where can one apply for a permit?  According to the act, either from the National or Provincial Departments of Environmental Affairs.  This will make it difficult for anglers, as not every town has a relevant departmental office.  The following questions arise:

· Does this mean that some anglers will have to travel very far to obtain a permit?  

· What about instances where you want to fish in another province than the one that you live in?  

· Will you have to make the application in person or will you be able to post, fax or e-mail the application?

· If it is required to mail the application, one will, presumably, have to make use of a courier service or registered mail because of the fear that the original documentation may get lost when using the “normal” mail service.

3. When fishing on private property, you will need to obtain and submit the written consent of the landowner to fish for a listed species on his property, which written consent must be submitted with the application for the permit.  The following problems arise:

· You will have to obtain the written consent from every landowner on who's property you are going to fish.  We all know that we as anglers do not fish at one venue only.  Does this mean that one will have to obtain a separate permit for each and every resort you are going to visit?  If so, I know of some anglers that will have to apply for a huge number of permits – at R100 a permit!  

· There are those who argue that fish, unlike terrestrial animals, do not belong to the owner of riparian property, and it is therefore not for the riparian owners to give permission with regards to something that does not belong to them.

· What about people who fish from a canoe – like me - who enters the water at one property, fishes for a few kilometres downstream (without getting out of the canoe) stretch of river per day and exit the river at somebody else's property.  Who's written permission is now required?  The first or the last landowner?  Or both?  Or all the landowners of the properties in between as well?  

4. To obtain a permit will be a cumbersome and lengthy process.  It is not  as simple as buying an angling licence.  You will have to apply for a permit in writing.  It may take up to 39 working days (up to 53 normal days – nearly 2 months) to obtain a permit!  The Regulations state that an issuing authority:

· "...must consider and decide on the application within 20 working days;

· may request within 14 working days of receipt of the application...additional information...for the proper consideration of the application;

· ...must consider and decide on the application within 20 working days from the date of receipt of such additional information; and

· after having taken a decision on a permit application, the issuing authority must, within 5 working days, notify the applicant in writing of the decision and issue the  permit.

One may renew a permit, but you will have to do so in writing and such an application must set out the reasons for renewal.

5. A further indication that the Regulations are totally inappropriate with regards to angling is the following:  Should one decide not to practice catch and release (which is, technically, "hunting"), the Regulations state that a listed species may not be hunted by luring it by means of bait (except in the case of listed marine and other aquatic species), sounds; smell; or any other induced luring method.  This means that you may "catch and kill" when using bait, but when using a flavour or dip on your mieliebomb or fish with artificial flies or lures you may only practice catch & release (which is not regarded as hunting).  Thus a tigerfish caught on bait may be kept for the pan, but not one caught with a Rapala – what is the sense in that?  This clearly does not serve the NEM:BA and Regulations, namely to protect the listed species.

6. The level of service received from government departments and officials might be problematic.  Will the department to which an application was submitted, issue the permit within the legal time frames or will you get an answer that "they did not receive the application, please send it again"?  Readers should make up their own minds about this.  Will the various departments have sufficient and trained staff to handle a possible huge influx of permit applications?  

7. Despite all the abovementioned problematic areas, the Regulations then go further and state that it is an offence if one undertakes a restricted activity involving a listed species without a permit, upon conviction of which one is liable to a fine of R100 000 or three times the commercial value of the specimen in respect of which the offence was committed, whichever is the greater or to imprisonment for a period not exceeding five years or to both a fine and imprisonment.

Possible solutions

At the time of writing (early April 2007), neither the National Department of Environmental Affairs and Tourism, nor the Provincial Authorities I spoke to had any idea of how they are going to implement these Regulations.  I have also forwarded this article to the national department of Environmental affairs, as well as a few provincial departments and invited them to provide me with comments, but they have not responded.  In the meantime I have 2 suggestions:

Integrated permits

The NEM:BA makes provision for an integrated permit.  This means that when the fishing for a listed species is also regulated in terms of other law (e.g. an angling licence issued in terms of a provincial ordinance), a single integrated permit instead of a separate permits and authorisations may be issued.  The Regulations state that a permit issued in terms of provincial legislation by a provincial department is regarded as a permit issued in terms of the NEM:BA and it's regulations.  So everything is now honky dory and I have made a mountain out of a molehill?  Not quite.

1. In provinces where licences are issued by the provincial departments dealing with environmental issues, the obtaining of an integrated permit should not be too problematic.  However, some provinces (e.g. KwaZulu-Natal and Limpopo) do not have angling licences any more.  How will they implement the legislation?
2. An angling license sold by tackle shops will not be regarded as an integrated permit because firstly, the shops are not a provincial departments (and the NEM:BA and regulations does not provide for the “outsourcing” of the issuing of permits and secondly, they will not have the capacity in terms of skills, manpower or knowledge to consider a permit application.  A few of the myriad of factors to be taken into account include:

· all applicable legal requirements must be met;

· whether the species is listed as critically endangered, endangered, vulnerable or protected;

· the IUCN Red List status of the species;

· whether the application involves a listed threatened or protected species that will be taken or removed from a wild population;

· all the information and documentation submitted by the applicant;

· any additional information required by the issuing authority;

· whether the restricted activity is likely to have a negative impact on the survival of the species;

· the biodiversity management plan for the species concerned (if any);

· any recommendation by the Scientific Authority regarding the application;

· any risk assessment or expert evidence requested by the issuing authority; 

· any relevant information on the database that SANBI is required to keep in terms of section 11(1)(j) of the Biodiversity Act; and

· any objections to the application.

No tackle shop will be able to process such an application.

The Regulations also state that a permit issued in terms of the Marine Living Resources Act by an organ of state (this is with regards to sea fishes and bait) is regarded as a permit issued in terms of the Biodiversity Act and these Regulations.  The question now is that some marine angling licenses can be bought from Post Offices.  The Post Office will surely not have the capacity to evaluate applications.  How would one have to go about in these circumstances?

It seems that there is just to many questions and uncertainties with regards to this approach.  Therefore, I have the following suggestion:
Specific Regulations pertaining to fish

The Regulations was clearly drafted to apply to terrestrial organisms.  The Department of Environmental Affairs and Tourism should:

· The current Regulations must be amended so as deal with fish and angling separately; or

· Separate Regulations should be drafted to apply to fish only.  Only then will one have practical enforceable legislation and will the purpose of the NEM:BA be served and 

· Publish a notice in the Government Gazette, suspending the application of these regulations indefinitely until this issue is resolved.
What should be contained in the “fish regulations”?  

I do not proclaim to have all the answers and think that representatives of the freshwater and sea angling facets, together with representatives of the nine provincial departments dealing with environmental issues, the Department of Environmental Affairs and Tourism and scientists should be part of the drafting process.  I do have the following suggestions, however:

· The regulations should, with regards to each species set out a specific bag and size limit;

· Bag and size limits and all other conditions per species should be fixed and the permit should be able to be bought without an elaborate application process.  This means that government should do its homework properly before promulgating the regulations;

· Catch and release must be promoted;

· Written consent of landowners should be done away with;

· Angling and NEM:BA permits must be integrated.  Thus, only one licence should be issued, which caters for all the listed spesies; 

· It should be made easy for anglers to obtain permits.  It should be, for example, be sold at every single SAPS office in the country and one should also be able to buy it on the internet; and

· A single fresh water angling license should be contemplated.

Let us hope that the Government will realise the errors of their ways and that we as anglers will not be subjected to these absurd, unimplementable regulations.

